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OPI Nl ON ON REHEARI NG



TORRUELLA, Circuit Judge. This appeal requires us to

determ ne the validity of § 106(b) of the Bankruptcy Code, 11 U.S.C. §
106(b),tin light of the Suprene Court's nost recent El event h Anendnent
jurisprudence.? Uponinitial review, we concludedthat § 106(b) was
constitutionally infirm After rehearing and hel pful suppl ement al
briefing, however, we reach a di fferent determ nati on and concl ude t hat
our earlier decision msinterpretedrecent Supreme Court precedent and,
indoing so, failedto accord proper controlling val ueto an extant
decision of this circuit.

We t herefore vacate our earlier decision and affirmthe
di strict court's holdingthat upon appel |l ants' filing a proof of claim
in the bankruptcy court, they are not shielded by the Eleventh
Amendnent from conpul sory counterclains arising from the sane

transaction or occurrence as was the subject of the proof of claim

1 Section 106(b) of the Bankruptcy Code provides that the filingof a
proof of clai min federal bankruptcy court by "[a] governmental unit .

. 1s deened [to be a] wai ver of sovereignimunity with respect to a
cl ai magai nst such governnental unit that is property of the estate and
t hat arose out of the sanme transacti on or occurrence out of whichthe
cl ai mof such governnmental unit arose.” 11 U S.C. A 8§ 106(b) (West
Supp. 2001).

2 The El event h Anendnent provi des: "The Judi ci al power of the United
St at es shal |l not be construed to extend to any suit inlawor equity,
conmenced or prosecut ed agai nst one of the United States by G tizens of
anot her State, or by G tizens or Subjects of any Foreign State.” U. S
Const. anend. XlI. It has | ong been established that, notw thstandi ng
itsliteral | anguage, the El eventh Amendnent extends to bar suits
institutedinfederal courts against astatebyits ow citizens. See
Hans v. Louisiana, 134 U S. 1 (1890).
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| . Background

| n March 1984, the Puerto Ri co Departnent of Health (the
"Department”) and the Adm ni stration of Health Facilities ("AFASS') --
bot h of which areinstrunentalities of the Coomonweal th of Puerto Ri co
-- executed a series of contracts with a private entity, Arecibo
Community Health Care, Inc. ("ACH "), for the adm ni strati on of the
Areci bo Regi onal Hospital, a governnent-owned hospital in Areci bo,
Puerto Rico. The last of these contracts was termnated in 1991.

On June 30, 1991, the Departnent filed suit agai nst ACH in
t he Superior Court of Puerto Rico. The conplaint allegedthat ACH had
fail ed torender services pursuant tothe adm nistration contract with
t he Departnment. Thereafter, onJuly 2, 1991, ACH filed a voluntary
petition for bankruptcy under Chapter 11 of the Bankruptcy Code. The
bankruptcy court determ ned that the contract in di spute had been
termnated prior to the filing of the petition, whereupon the
Depart nent and AFASS proceeded to fil e a proof of an unsecured claim
for ACHI 's breach of the adm nistrationcontract. The clai mwas for
t he ampbunt of $1, 650, 449. 16.

The bankr upt cy proceedi ng was subsequent|y converted to one
under Chapter 7, and a trustee was appoi nted. The trustee commenced an
adversary acti on agai nst t he Depart nent and AFASS asserting vari ous
claims under state law. The clainms allegedly arise fromthe sane

contract and operative facts as both the action fil ed by t he Depart nent
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inthe Puerto Rico courts and the proof of claimfiled in federal
bankruptcy court. The trustee sought to recover the sum of
$8, 204, 494. 48, interest accrued since 1991, attorneys' fees, and
litigation costs.

I ntheir Answer to t he Conpl ai nt, the Departnment and AFASS
("appel l ants") asserted that thetrustee's cl ai ns were barred by t he
El event h Anendnent .2 Thereafter they noved to di sm ss the action on
this ground. The bankruptcy court concluded that the holding in

Seminol e Tribe of Florida v. Florida, 517 U. S. 44, 54 (1996) (hol di ng

t hat Congress may not abrogate the state's El event h Amendnent i nmmunity
pursuant to its Article | powers), required such an outcone and
concl uded t hat bot h sections 106(a)*and (b) wereinvalidas appliedto
appel l ants. The bankruptcy court reasoned that i f Congress coul d not
abrogate the states' El eventh Amendnent sovereign i mmunity under

Sem nol e Tribe, it could not do so by what anobunts to a condi ti onal

wai ver. It thus rul ed that appellants coul d not be deened to have
wai ved their El eventh Anrendnent imunity by their filing of a proof of

claimin this case.

S 1t iswell settledinthiscircuit that the Conmonweal th of Puerto
Rico "is protected by t he El event h Amendnent to t he sane ext ent as any
state. . . ." Otiz-Feliciano v. Tol edo-Dévila, 175 F. 3d 37, 39 (1st
Cir. 1999).

4 Section 106(a) states in part: "Notwi thstandi ng an assertion of
sovereign immunity, sovereign immunity is abrogated as to a
governnmental unit . . . " 11 U.S.C. A 8 106(a) (West Supp. 2001).
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The district court agreed with the bankruptcy court astothe
invalidity of 8 106(a), ® but concl uded t hat t he wai ver of i nmunity under
8§ 106(b) was perm ssible because it was "prem se[d] . . . upon an
affirmati ve action by the state to take advant age of, and partici pate

i n, the bankruptcy process.” Inre AreciboCnty. Health Care, Inc.,

233 B.R 625, 630 (D.P.R 1999). Appellants requested that the
di strict court reconsider itsruling. Wilethis request was pendi ng,

t he Supreme Court deci ded Col | ege Savi ngs Bank v. Florida Prepaid

Post secondary Educati on Expense Board, 527 U. S. 666 (1999) ( Col | ege

Savings). Thedistrict court, without comment, declinedto reconsider
its ruling that 8§ 106(b) was valid.

Appel | ants then brought their cause to this court by way of
aninterlocutory appeal .® Inour initial decisionwe heldthat § 106(b)

vi ol ates t he El event h Anendnent. See Areci bo Oniy. Health Care, | nc.

v. Commonwealth of P.R , 244 F.3d 241, 245 (1st Cir. 2001). W

construed 8 106(b) to create a "constructive waiver" of a state's

5 The parties to this appeal do not challenge the | ower court's
concl usi on t hat Congress | acks the authority to abrogate Puerto Rico's
El event h Amendnent i nmunity pursuant to 8 106(a). See lnre Sacred
Heart Hosp., 133 F. 3d 237, 243 (3d G r. 1998) (hol ding that §8 106(a) is
not a valid abrogation provision). But seelnre Hood, 262 B.R 412,
414 (6th Cir. BAP 2001) (holding that 8 106(a) does not offend t he
El event h Amendnment because Congress nmay val i dly abrogate a state's
El event h Amendnent i mmunity by | egi sl ati ng pursuant to the power to
establish uniform bankruptcy laws, U. S. Const. art. I, 8 8, cl.

6 "[Plretrial orders granting or denyi ng El event h Amendnent i nmunity
[are] i mediately appeal able." Mtcalf & Eddy v. Puerto Ri co Aqueduct
& Sewer Auth., 991 F.2d 935, 937 (1st Cir. 1993).
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sovereignimmnity. 1d. Notingthat the Suprene Court has recently

found constructive wai ver insufficient to defeat sovereignimunity,

see (ol | ege Savi ngs, 527 U. S. at 680, we concl uded t hat Congress coul d
not condition astate's waiver of its El eventh Amendnent protection on
its decisiontoengage inthelawful act of filingaclaimwiththe

bankruptcy court. See Arecibo Cnmty. Health Care, 244 F.3d at 245.

After we rendered our deci sion, ACH ("appellee") andthe
Uni ted St at es noved for rehearing and reheari ng en banc. The panel
agreed to rehear the case.

Il. Analysis

A. Standard of review

Whet her the district court correctly wupheld the
constitutionality of 8 106(b) and found t hat appel | ants had wai ved
their El eventh Amendnment i nmunity is anissue of law. We therefore

reviewthe | ower court's rulingde novo. See Metcalf & Eddy, Inc. v.

Puerto Ri co Aqueduct & Sewer Auth., 991 F. 2d 935, 938 (1st G r. 1993).

B. St are deci si s

In WM Inc. v. Massachusetts Department of Public Wl fare,

840 F. 2d 996 (1st Cir. 1985), we held that a fornmer Bankruptcy Code
provisionidentical inall relevant respectstocurrent 8 106(b) was a
per m ssi bl e means of obtaining astate's waiver of sovereignimunity

wi th respect to conpul sory counterclains arising froma proof of claim



filedw ththe bankruptcy court.” | d. at 1005. The United States and
appel | ee bot h argue t hat we are bound by thi s deci sion as a matter of
stare decisis.

The principlethat arulingof | awby a panel of this court
i s bi ndi ng upon subsequent panels is "an integral conponent of our

jurisprudence." Stewart v. Dura Constr. Co., 230 F. 3d 461, 467 (1st

G r. 2000). Adherence to "our precedent-based systemof justice pl aces
a premumon finality, stability, and certaintyinthelaw. . . ."

ld. (citing Hubbard v. United States, 514 U. S. 695, 711 (1995)). A

departure fromstare decisis nust therefore be supported by sone

"special justification." D ckersonv. United States, 530 U. S. 428, 443

(2000) (quoting United States v. |.B.M Corp., 517 U S. 843, 856

(1996)).

We have identified two circunstances i n which a departure
fromstare decisis may be warranted. The first arises when "[a]n
exi sting panel deci si on may be underm ned by control | i ng aut hority,
subsequent | y announced, such as an opi ni on of the Suprene Court, an en

banc opi nion, or astatutory overruling.” Wlliams v. Ashl and Eng' g

Co., 45 F. 3d 588, 592 (1st Cir. 1995). Inthe second circunstance,

’” That provision, fornmer section 106(a) of t he Bankruptcy Code, st at ed:
"Agovernnental unit i s deened to have wai ved sovereignimunity with
respect to any cl ai magai nst such governnental unit that i s property of
t he estate and t hat arose out of the sane transaction or occurrence out
of whi ch such governnmental unit's claimarose.” 11 U.S.C A 8 106(a)
(1982) (superseded).
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"“[w] hen emergent Supreme Court case |l awcal ls into question a prior
opi ni on of another court, that court shoul d pause to consider its
i kely significance before giving effect to an earlier decision.”

Carpenters Local Union No. 26 v. U.S. Fidelity & Giar. Co., 215 F. 3d

136, 141 (1st Cir. 2000).

In this case, appellants do not argue that the earlier
deci si on inWMhas been directly overrul ed by subsequent control | ing
authority; rather, they contend that the Suprene Court's decisionin

Col | ege Savi ngs provides intervening authority that, at the very | east,

requires this Court torevisit the soundness of WIMi n |ight of recent
jurisprudential devel opnents.

I n Coll ege Savings, the court addressed a private suit

agai nst an armof the State of Floridafor all egedly engaginginfalse
and m sl eadi ng advertising of its tuition prepaynent planinviolation
of 8§ 43(a) of the Lanham Act, 15 U.S.C A 8 1125(a) (1995). The
Trademark Renedy C arification Act ("TRCA") anended t he LanhamAct to
provi de that state entities "shall not be i nmune, under the el eventh
amendnment . . . fromsuit in Federal court . . . for any violation
under this Act," and t hat renedi es shall be avail abl e agai nst state
entities "tothe sane extent as such renedies are available. . . ina
suit against" non-stateentities. Pub. L. 102-280, § 3(b), 106 Stat.

3567 (1992) (codified in 15 U.S.C. A § 1122 (1995)).



Rel ying on the t heory of "constructive wai ver" announced i n

Parden v. Terni nal Railway of the Al abanma St ate Docks Departnent, 377

U S. 184 (1964), the petitioners inColl ege Savi ngs argued t hat the

TRCA pl aced t he state on adequat e notice that its unl awful conduct in
interstate comrerce would legitimtely waive its El event h Anrendnent
immunity fromprivate suits for nonetary damages under the LanhamAct .
The court, however, rejected the petitioners' constructive waiver

t heory and overrul ed Parden. See Coll ege Savi ngs, 527 U. S. at 680.

The court reasoned that a constructive-wai ver approach i s fundamental |y
inconpatiblewithits "casesrequiring that a State's express wai ver of

soverei gn i muni ty be unequi vocal ." 1d. (citingGreat N. Lifelns. Co.

v. Read, 322 U. S. 47 (1944)). The court al so recogni zed that al |l ow ng
constructive wai vers woul d, "as a practical matter, permt Congressto

circunvent the antiabrogation hol di ng of Sem nol e Tribe." 1d. at 683.

Appel lants inthe present case contend that 8§ 106(b) and t he

hol ding in WIMvi ol ate the central teaching of Coll ege Savi ngs --

nanel y, that Congress may not snmuggl e an abrogati on provi si on past the
courts merely by dressingit uptonotify astatethat it will waive
its El eventh Anendnent i mmunity by engaginginacertainactivity. Cf.

Col | ege Savi ngs, 527 U. S. at 683 (noting that "[f]orced wai ver and

abrogation are not even di fferent sides of the sane coin-- they are
the sane side of the same coin"). WM did not, however, rely

explicitly onPardeninaffirmngthe validity of the Bankruptcy Code's
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wai ver provision.® Nonet hel ess, certain | anguage i nthe opinion--
particul arly the nunmerous references to the "notice" provi ded by t he
statute -- nay reveal a soupcon of reliance on a constructive-wai ver

approach. Conpare WIM 840 F. 2d at 1003 ("The statute puts the state

on notice that if it chooses to enter the federal governnent's
excl usi ve bankruptcy preserve by filingaclaim it nust pay a price:
a partial waiver of its sovereigninmunity.") (footnote omtted)with

Col | ege Savings, 527 U S. at 681 ("In [the constructive-waiver

situation], the nost that can be saidwith certaintyisthat the State
has been put on notice that Congress intends to subject it tosuits
br ought by individuals. That is very far fromconcl udi ng that the
St at e made an al t oget her voluntary decisiontowaiveitsinmunity.")
(citations and quotations omtted). W rnust therefore undertake a nore
searchi ng anal ysi s than t he ordi nary operati on of stare deci sis would
perm t, inquiring whether the theory of wai ver enbodi ed by § 106(b)

remai ns sound in the wake of Coll ege Savi ngs.

C. Wiiver of Eleventh Anendment inmmunity

It has | ong been recogni zed that a state's sovereigninmmunity

is "apersonal privilege whichit may waive at pleasure."®d ark v.

8 | ndeed, then-Chief Judge Canpbell noted i nWIMt hat Parden was |ikely
ri pe for apartial overruling by the Supreme Court. See 840 F. 2d at
1002 n. 6.

® Astate's Eleventh Anmendnent inmmunity may al so be abrogated by
congr essi onal enact ment, provi ded however that Congress expressesits
unequi vocal intentionto do so and acts pursuant to a valid grant of
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Barnard, 108 U.S. 436, 447 (1883). "The decision to waive that

i mmunity, however, 'is altogether voluntary on the part of the

sovereignty.'" Coll ege Savings, 527 U.S. at 675 (quoti ng Beers v.
Arkansas, 61 U.S. (20 How.) 527, 529 (1858)). Thus, the "test for
det erm ni ng whet her a State has waivedits inmmnity fromfederal -court

jurisdictionis astringent one." Atascadero State Hosp. v. Scanl on,

473 U.S. 234, 241 (1985).

Astate may wai ve i ts El event h Amendnent i mmuni ty by maki ng

a clear declaration' that it intends to submt itself to the

jurisdictionof the federal courts.” College Savings, 527 U.S. at 676
(quoting Read, 322 U. S. at 54). Such a decl arati on may be expressed,
for exanple, inastate statute or constitutional provision. However,
i n keepingwiththe Suprene Court's adnonitionthat a state's consent
tosuit infederal court nust be "stated by t he nost express | anguage
or by such overwhelmnginplications fromthetext as[wll] | eave no

roomfor any ot her reasonabl e construction,” Edel man v. Jordan, 415

U.S. 651, 673 (1974) (quotations omtted), we have held that "'in order
for astate statute or constitutional provisionto constitute a waiver

of El eventh Anendnent immunity, it nust specify the state's intention

tosubject itself tosuit infederal court.'"™ Acevedo LOpez v. Police

constitutional authority. See Laro v. NewHanpshire, 259 F. 3d 1, 5
(1st Gr. 2001) (quotingBoard of Trs. of the Univ. of Ala. v. Garrett,
531 U.S. 356, ---, 121 S. Ct. 955, 962 (2001)).
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Dep't of P.R., 247 F. 3d 26, 28 (1st Cir. 2001) (quoti ng At ascadero

State Hosp., 473 U. S. at 241).

Simlarly, astate may al so explicitly wai ve the protections
of the El eventh Anendnment by choosing to participate in a federal
programfor whi ch wai ver of imunity is astated condition. SeeMIlls

v. Maine, 118 F. 3d 37, 50 (1st Cir. 1997) (citingAtascadero State

Hosp., 474 U.S. at 241); Alden v. Maine, 527 U S. 706, 755 (1999)
("Nor, subject to constitutional |limtations, does the Federal

Governnment | ack the authority or means to seek the States' voluntary

consent to private suits.”) (citingSouth Dakota v. Dole, 483 U. S. 203
(1987)). Mere participationby astateinafederal programdoes not,
however, establish the state's consent to be suedin federal court; the
state's decisiontowaiveitsimmunity as a condition of participating
inthe federal programal sorequires "' express | anguage or . . . such
overwhel mng inplications fromthe text as [will] | eave no roomfor any

ot her reasonable construction . . . . '" Fla. Dep't of Health &

Rehabilitative Servs. v. Fla. Nursi ng Hone Ass' n, 450 U. S. 147, 150

(1981) (per curiam (quoting Edel man, 415 U. S. at 673).

Lastly, a state may waive its inmmunity through its

affirmative conduct inlitigation. See Paul N Howard Co. v._Puerto

10 Astate official may only waive the state's sovereign i munity
during the course of litigation where specifically authorizedto do so
by that state's constitution, statutes, or decisions. See Ford Mt or
Co. v. Dep't of Treasury, 323 U. S. 459, 469 (1945) (hol ding that state
official | acked authorizationto voluntarily waive the state's El eventh
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Ri co Aqueduct & Sewer Auth., 744 F. 2d 880, 886 (1st Cir. 1984). Mbst

pertinent totheissue faced hereis the maxi mthat a federal court

will find awaiver . . . if the State voluntarily invokes [its]

jurisdiction. . . ." College Savings, 527 U. S. at 675-76 (citing

Qunter v. Atlantic Coast Line Ry. Co., 200 U. S. 273, 284 (1906)). See

also Clark, 108 U. S. at 447-48 (holding that state waivedits El eventh
Amendnent i mmunity by i ntervening in a federal case as a cl ai mrant of a
fund).

I n Gardner v. NewJersey, 329 U. S. 565 (1947), the Supremne

Court heldthat a state's sovereignimunity didnot bar a debtor from
asserting def ensive objections to a proof of claimfiled by the state
in a bankruptcy proceeding. The court reasoned:

he who i nvokes t he ai d of t he bankruptcy court by
of fering a proof of claimand demanding its
al | owance nust abi de the consequences of that
procedure . . . . Wen the State becones the
actor and files a claimagainst the fund, it
wai ves any i muni ty which it ot herw se m ght have
had respecting the adjudication of the claim

ld. at 573-74. I1nCollege Savings, the Suprene Court affirmed the
vitality of theGrdner rule, stating: "[Gardner], which held that a
bankruptcy court canentertainatrustee's objectionstoaclaimfiled

by a State, stands for the unrenarkabl e propositionthat a State waives

Amendrent i munity). On appeal, the Cormonweal t h has not pressed t he
argunment that its officials |ackedthe authority under the | aws of
Puerto Ricoto waive the protections of the El eventh Amendnent in a
bankruptcy proceedi ng.
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its sovereigninmunity by voluntarily invokingthe jurisdictionof the
federal courts.” 527 U.S. at 681 n.3. Thisis abroad proposition,
goi ng beyond t he preci se hol di ng of Gardner. ** We woul d not lightly
confine its meaning to the exanple cited.

Despite its express approval of Gardner's wai ver principl e,

appel l ants read Col | ege Savings to require us to hold that WIM has

become constitutionally untenable and that § 106(b) nust be
i nval i dated. Appellants notethe court'sremark that: "[We think
where the constitutionally guaranteed protection of the States'
sovereigninmmnity isinvolved, the point of coercionis automatically
passed -- and t he vol unt ari ness of wai ver destroyed -- when what is

attached totherefusal towaiveisthe exclusionof the State from

ot herwi se lawful activity." College Savings, 527 U. S. at 687. Using
this statenment as their springboard, appell ants urge upon us the
prem sethat thefiling of aproof of claimwi ththe federal bankruptcy
court is "otherwiselawful activity" that is nodifferent fromthe

activity the court in College Savings held to be insufficient for

wai ver, nanely, "the voluntary and nonessential activity of selling and

11 I ndeed, the court inColl ege Savings could havelimtedthe inport
of Gardner by characterizingit as a decisionthat does not i nplicate
t he El event h Anendnent at all. That is, it could have stated that the
def ensi ve objectionto the state's proof of clai mat i ssueinGardner
was sinply not a"suit . . . comenced or prosecuted against . . . [ Q]
State" withinthe neani ng of the El eventh Anendnent. . Gardner, 329
US at 573-74 ("If theclaimant is a State, the procedure of proof and
al l owance is not transnuted into a suit agai nst the State because t he
court entertains objections to the claim™").
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advertising afor-profit educational investnent vehicleininterstate
comerce. . . ." ld. at 680. If this prem se holds true, appellants
argue, 8§ 106(b) nust be ruled unconstitutional.

We do not accept appellants' contenti onthat norel evant
di f ference exi sts bet ween engagi ng i n cormercial activity andfilinga
proof of claimin afederal bankruptcy court. Althoughit is certainly
"lawmful" for astatetofile aproof of claim we believethat calling
upon a federal court'sjurisdictionis fundanmentally different, for

pur poses of the El event h Amendnent, fromnmerely conducti ng comerci al

activity. The Suprene Court itself recogni zed i nCol | ege Savings that
astaterelinquishesits inmunity under the El eventh Arendnent "if [it]
voluntarily invokes [the] jurisdiction][of the federal courts]. . . ."
Id. at 675-76. Indeed, the court found this propositionto be so well
est abl i shed as to be "unremarkable.” 1d. at 681 n.3 (citingGrdner v.

New Jersey, 329 U. S. 565 (1947)). <. NewYork v. I rving Trust Co.,

288 U. S. 329, 333 (1933) ("If astate desiresto participateinthe
assets of a bankrupt, she nust submt to appropriate requirenents by
the controlling power . . . .").

The conclusionthat astate's filing of aproof of clai mmay
validly effect a partial waiver of its sovereignimunity is further

buttressed by those cases whi ch hol d t hat ot her constitutional rights
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are consi dered to be wai ved by t he sane nechani sm 2 For exanpl e, an
i ndi vi dual who fil es a proof of claimw th the bankruptcy court wai ves
hi s Sevent h Anendnent right toajurytrial for arel ated preference

action brought by the debtor. See Langenkanp v. Qulp, 498 U. S. 42, 44

(1990); see al so Katchen v. Landy, 382 U. S. 323, 336-37 (1966) (hol ding

t hat al t hough creditor mght be entitled to a jury trial on the
preference issueif he presented no clai minthe bankruptcy proceedi ng
and awai ted plenary suit by the trustee, heis not soentitledwhenthe
i ssue ari ses as part of the processing of his clainsinthe bankruptcy
proceedings). Simlarly, thefiling of a proof of clai mwaives an
i ndi vidual 's due process right toinsist on mninumcontacts withinthe
forumst at e bef ore bei ng subj ect tothe court's jurisdiction.® Seeln

re PNP Hol dings Corp., 99 F.3d 910, 911 (9th Cir. 1996) (per curian.

12 By contrast, in College Savings the court noted that the
constructive-wai ver mechani smrejectedinthat caseis "sinply unheard
of inthe context of other constitutionally protected privileges." 527
U S. at 681.

13 Thisisnot tosaythat anentity filing aclaimwththe bankruptcy
court nust forfeit the entire panoply of constitutional rights. Yet,
even if this were a case of waiver by a state's participationin a
federal program(as inthe second category of wai ver noted above), it
woul d not be i nper m ssi bl e under t he El eventh Anendnent. . Dol e, 483
U S. at 211 (noting that "in some circunstances the. . . i nducenent
of f ered by Congress m ght be so coercive as to pass t he poi nt at which
pressure turns into conpul sion") (citation and quotations onitted).
The state, which m ght ot herwi se recover not hi ng froman i nsol vent
debt or, receives a substantial benefit inexchange for its parti al
wai ver of sovereignimmunity. Thus, we think the quid proquo for the
State's waiver of immunity is not so coercive as to raise
constitutional concerns.
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In sum we do not read 8 106(b) to rely on the now
di scredi ted theory of constructive waiver. |nstead, that provision
draws on the wel | -establ i shed principleof equity that a state wai ves
its El eventh Amendnent i mmunity by availingitself of thejurisdiction
of the federal courts.
D. Scope of waiver

Appel | ants al so argue that, evenif the wai ver principl e of
Gardner remai ns sound, the scope of waiver permtted in Gardner

represents the very outer limts of constitutionality. See Gardner,

329 U. S. 573-74 ("If theclaimant is a State, the procedure of proof
and al | owance i s not transnmuted into a suit agai nst the St ate because
the court entertains objectionstotheclaim. . . . Nojudgnent is
sought agai nst the State."”). In other words, appellants theori ze t hat
any wai ver that would permt an affirmative recovery fromthe state's
cof fers woul d exceed the boundaries of the Eleventh Amendnent.
Yet, to the extent we are asked t o det er m ne whet her 8 106(b)
perm ssi bly wai ves astate'simunity only with regard to defensive
count ercl ai ns for recoupnent, or whet her that provision may be appli ed,
as witten, toallowfor abroader affirmati ve recovery fromthe state,
we bel i eve both that the precedential effect of WIMi s decisiveonthis
i ssue and that, in any event, allowance of a broader affirmative
recovery is the legally and constitutionally appropriate way to

construe the scope of this waiver.
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Nothing in College Savings purports to restrict the

constitutionally perm ssible scope of waiver triggered by the state's
i nvocation of thejurisdictionof afederal court. Cf. 527 U. S. at 676
("Nor isthisacaseinwhichthe State has affirmatively i nvoked our

jurisdiction."). If anything, College Savings affirnms and rei nforces

t he notion that a broad wai ver of i Munity may be prem sed on a state's
unequi vocal conduct denponstratingits willingnesstosubmt tothe
jurisdictionof afederal court. Seeid. at 675-76, 681 n.3 (wai Vvi ng
inmmunity by affirmatively i nvoking the jurisdictionof the federal
courts); id. at 687-88 (voluntarily waivinginmnity as a condition of
participatinginfederal prograns). Al thoughthe scope of waiver found

constitutional inGardner and affirmed i nCol | eqge Savings was limted

to recoupnent -- and t hus narrower in scope than 8 106(b) -- nothingin
ei ther decisionexplicitly precludes a broader rul e of waiver. Seeln

re Lazar, 237 F.3d 967, 979 (9th Gr. 2001), petitionfor cert. fil ed,

70 U.S.L.W 3090 (U.S. July, 19, 2001) (No. 01-128); see also Richard

H Fallon et al., Hart and Wechsler's The Federal Courts and the

Federal System123-24 (4th ed. Supp. 2000) (suggesting that when a

state voluntarily invokes federal jurisdiction, the permssible extent
of the state's El event h Anendnent wai ver may go beyond t he bounds of

Gardner); Teresa K Coebel, Comrent, bt ai ning Jurisdictionover States

i n Bankr upt cy Proceedi ngs after Sem nol e Tribe, 65U Chi. L. Rev. 911,

925 (1998) ("The Gardner Court hel d that the defensive counterclaim
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rul e was constitutional, but didnot foreclosethe possibility that a
br oader test may be constitutional.") (footnotes omtted).

The | anguage of 8§ 106(b) itself provides for a wai ver of all
clainms arising out of the sanme transacti on or occurrence as the state's
claim This | anguage creates a waiver, the scope of which is
essentially sim |l ar to conpul sory countercl ai ns under the Feder al
Rules. See Fed. R Civ. P. 13(a); cf. Fed. R Civ. P. 13(c) (stating
that a counterclai m"may clai mrelief exceedingin anmount or different
i n kindfromthat sought nthe pl eadi ng of t he opposi ng party”). Were
astate avails itself of the federal courts to protect aclaim we
think it reasonable to consider that action to waive the state's
imunity with respect tothat claimintoto and, therefore, to construe
t hat wai ver t o enconpass conpul sory count ercl ai ns, even t hough t hey
couldrequire affirmati ve recovery fromthe state. The alternative
approach woul d have t he unfortunate ef fect of preventing the conplete
adj udi cation of the claiminasingleforum underm ningthe principles
that ledthe framers of the Federal Rules to conpel thelitigation of
certain counterclains as a part of a single |awsuit.

Recent cases fromour sister circuits | end further support
to WIMand our concl usi on here that 8§ 106(b) validly wai ves a state's
El event h Amendnent i mmunity with respect to the full amount of any

conmpul sory counterclains. Inlnre Straight, 143 F. 3d 1387 (10th G r.

1998), the Tenth Circuit held that 8 106(b) perm ssi bly wai ved t he
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state's Eleventh Anendment inmmunity with respect to conpul sory
counterclains arising fromthe state's proof of claim As the court
stated, 8 106(b) "does not pretend to abrogate a state's immunity, it
nmerely codi fies an exi sting equitabl e circunstance under which a state
can choose to preserve its imunity by not participating in a
bankr upt cy proceeding or to partially waivethat immunity by filinga
claim" |d. at 1392. Simlarly, the Fourth Crcuit has heldthat "to
the extent a [debtor]'s assertions in a state-instituted federal
action, including those mmde withregardto a state-fil ed proof of
cl ai mi n a bankruptcy acti on, anpbunt to a conpul sory counterclaim a
state has waived any Eleventh Anmendnment inmmunity against that
counterclaiminorder toavail itself of the federal forum" Inre

Creative Gldsmths, Inc., 119 F. 3d 1140, 1148 (4th Cir. 1997).' And

inadecisionthat i s only sonewhat nore vintage, the Second Circuit
held that former 8 106(a) of the Bankruptcy Code (the sane wai ver
provi si on we addressed in WM validly waived a state's sovereign
i Mmunity with respect to conpul sory countercl ains arisingfromthe sane

transacti on or occurrence as was t he subject of the state's proof of

14 Al't hough t he Fourth Circuit uphel d the substance of § 106(b), it
statedindictumthat: "Wiile 11 U. S.C. 8§ 106(b) nmay correctly descri be
t hose actions that, as a matter of constitutional |aw, constitute a
state's wai ver of the El eventh Anendnent, it is neverthel ess not within
Congress' power to abrogate such immunity by ' deemi ng' a wai ver." See
Inre Creative Goldsmths, 119 F. 3d at 1147. \Whet her Congress | acks
the authority to use certain | anguage in codifying an existing
princi pl e of wai ver i s not a questionthat would alter the outcone of
this case. We therefore need not address it.
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claim Seelnre995 Fifth Ave. Assoc., L.P., 963 F. 2d 503, 509 (2d

Cir. 1992).1%
We recogni ze t hat our concl usi on here presents astatew th
sonet hi ng of a Hobson's choice: "either subject yourself to federal

court jurisdictionor take nothing." Texas ex rel. Bd. of Regents of

Univ. of Tex. v. Wal ker, 142 F. 3d 813, 822 (5th Cir. 1998). If the

state chooses to file a proof of claimwith the court, it exposes
itself toliability arising froma conpul sory counterclainy if it
declinestofile aproof of claim it will be permanently barred from
collectingits debt or, for that matter, collecting a prorata share of

t he bankruptcy estate. Even the El event h Amendnent, however, does not

5 Consistent withGardner, several circuits have recogni zed t hat a
state's decisiontoinvoke the bankruptcy court's jurisdictionwl]|
ef fect sonme wai ver of El eventh Anendnent i mmunity. Wth the exception
of the Seventh Circuit, however, those courts have yet to decide
whet her the scope of wai ver extends to counterclains that woul d perm t
affirmative recovery against the state. But cf. Inre Friendship
Medi cal Center, Ltd., 710 F. 2d 1297, 1301 (7th G r. 1983) (hol di ng t hat
scope of wai ver extends only to counterclainsinthe nature of offset
or recoupnment). We find nothinginthelanguage of the deci si ons of
the N nth, Eighth, or El eventh Crcuits that woul d be i nconpatible with
our deci sion here or our prior holdinginWM See, e.q9., Inre Lazar,
237 F. 3d at 978("[When astate or an'armof the state' fil es a proof
of claimin a bankruptcy proceeding, the state waives its El eventh
Amendnent i mmunity with regard to t he bankruptcy estate' s cl ai ns t hat
ari se fromthe sanme transaction or occurrence as the state's claim");
Inre Rose, 187 F. 3d 926, 930 (8th Cir. 1999) ("[ The M ssouri state
agency' s] subm ssion of proofs of clains in[the debtor's] bankruptcy
casewaiveditsimunity inrelated proceedi ngs requiredto adjudicate
t he di schargeability of thoseclains."); Inre Burke, 146 F. 3d 1313,
1319 (11th Cir. 1998) ("[B]ly filing a proof of claiminthe debtors’
respective bankruptcy proceedi ngs, the State wai ved its sovereign
imunity for the purposes of the adjudication of those clains.").
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ensure a state the choice of adesirable alternative. See WM 840
F.2d at 1004-05 ("[A]n effective waiver [of Eleventh Amendnent
imunity] . . . may occur even when the wai ving party i s between a rock
and a hard place.") (citationsomtted). As w th any case of a know ng
andintelligent wai ver of rights, the state has the opti on (however
unattractive that opti on may be) of determ ni ng whet her t he potenti al
benefit fromwaivingitsimmunity will exceed the potential liability.
| f the state expects participationinthe bankruptcy toyield a net
gain, it may file a claimand waive its immunity with respect to
certain counterclains. Conversely, if the state expects its
participation to yield a net loss, it may forego the bankruptcy
proceedings and retainits imunity fromsuit. The unfairnessthe
state may face in being forcedintonakingthis electioniscertainly
no greater than that faced by any creditor who nust deci de whet her to
forego certain constitutional protections by submtting to the
bankrupt cy proceedi ngs.

Mor eover, we bel i eve any potential unfairness resultingfrom
a state having to waive its imunity as a prerequisite for
participationinthe bankruptcy proceedings is placedin perspective by
recogni zi ng t he concrete unfairness that a contrary rul e woul d i npose
on the other bankruptcy creditors, whose pro rata share of the
bankr upt cy est at e woul d be di m ni shed because t he est at e cannot obt ain

the full amount of debt owed to it by the state. "[T]he | aw of
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bankruptcy i s founded upon principles of equity. That foundation
requires all persons or entities inthe sane class nust be treated
alike. Thus, creditors comng to the bankruptcy court for relief
expect they will fare no better or no worse than others of their

stature."” |In re Straight, 143 F.3d at 1389.

I11. Conclusion
For the reasons stated above, we VACATE our prior panel
deci si on and AFFI RMthe ruling of the district court. This matter is
remanded to the district court for further proceedi ngs consistent with

t hi s opi nion.
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